
Anthony V. Smith, Esq. (SBN 124840)
LA W OFFICE OF ANTHONY V. SMITH

2 11204 East Second Avenue, #331
San Mateo, CA 94401-3904

3 II Tel: 650.548.0100
Fax: 650.548.9741

4

JONATHAN D. COBB, SR., and
12 II WALTER ARLEN ST. CLAIR,

ERNEST BREDE, LUIS CONTRERAS,
17 II PAUL KOEHLER, LARRY LAVERDURE,

18 II DONALD SHOWERS, AARON LUCAS,
STEVE MISTERFELD, ALAN SHUSTER,

19 II RICHARD ASHE and DOE SDG:SSX,

Attorney for Defendants ERNEST BREDE, LUIS CONTRERAS, PAUL KOEHLER, LARRY
5 II LAVERDURE, DONALD SHOWERS, AARON LUCAS, STEVE MISTERFELD, ALAN

6 II SHUSTER, RICHARD ASHE and DOE SDG:SSX
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15 II v.

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

Defendants.

Plaintiffs,

I, Anthony V. Smith, Esq., declare:

) Case No.: 3:10-CV-03907-MEJ
)
) JUDGE: Honorable Maria-Elena James
)
) DECLARA TION OF ANTHONY V.
) SMITH RE STATUS OF DISCOVERY,
) PLAINTIFFS' COMPLIANCE WITH
) PRIOR DISCOVERY ORDERS,
) PROPOSED PROTECTIVE ORDER &
) BANK RECORDS PURSUANT TO
) JUDGE JAMES' STANDING ORDER RE
) DISCOVERY & PRIOR ORDERS;
) RENEWED REQUEST FOR RELIEF
) FROM JOINT MEET AND CONFER
) REQUIREMENTS
)
) CTRM: B, 15th Floor, SF
) DATE: September 1, 2011
) TIME: 10:00 AM
)
) Complaint Filed: August 31, 2010
)
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1. I am an attorney licensed to practice before all courts in the State of California
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including the United States District Court, Northern District of California. I have personal

knowledge of the facts contained in this declaration and could competently testify to the same if

called upon to do so in a court of law. I represent all currently named defendants sued by

plaintiffs in this action. I submit this declaration in advance of the status conference set for

September 1, 2011 to provide the court of the status of this matter and to provide a complete

description of the activity in this matter since the July 28, 2011 Status Conference as I feel that

plaintiffs' filings since that time fail to provide the full picture of what has actually taken place.

I am also arranging the preparation of the court transcripts (at my clients' expense) in this matter

so that the court (at the Status Conference) can measure the parties' respective compliance with

representations made on the record. I anticipate that the transcripts will be prepared and

available prior to the Status Conference set for September 1, 2011.

2. As the court is aware, the recent series of court appearances since June 9, 2011

and through July 28,2011 -- which included an OSC hearing, two (2) status conferences and

two (2) meet and confer sessions (to date) -- arose from my request filed on May 18, 2011, for a

telephone conference to discuss my request for relief from the joint meet and confer

requirements relating to motions to compel discovery and re depositions as required by the

court's Standing Order Re Discovery. The crux of my problem at that time was that: a)

plaintiffs refused to serve and comply with their respective Rule 26 obligations; b) plaintiffs had

refused to respond to discovery that was propounded in February, 2011, and March, 2011 ; c)

plaintiffs were refusing to discuss any matters with me and in fact were ignoring many of the

basic rules of civil litigation; and d) plaintiffs were abusing the subpoena process. During the

course of these sessions, other matters arose including the issuance of a protective order (raised

both by the court and by me) as well as discussions relating to the production of bank records

from bank accounts with Wells Fargo Bank and JP Morgan Chase. What has these series of
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court appearances and meet and confer sessions yielded?

3. Simply put, as of the date of this declaration and despite the efforts set forth

below, I have yet to receive:

a) any Rule 26 disclosure from either plaintiff; if I do not receive a properly formatted

Rule 26 disclosure statement before the time of the September 1, 2011 Status Conference, I

request that the court bar plaintiffs from offering any witness testimony or evidence on any

future motion or trial from any source that should have been disclosed. Plaintiffs have had the

opportunity to review and utilize Defendants' Rule 26 Disclosure Statement since it was served

upon them on February 14,2011 without complying with the same. I conservatively estimate

that I have spent at least three (3) hours of attorney time directly related to seeking Plaintiffs'

compliance with their Rule 26 obligations in various filings with the court and in letters to

plaintiffs since the inception of this litigation. My hourly rate for this litigation is $250.00 per

hour.

b) any dated, and signed signature pages or verifications (that I personally drafted and

provided to plaintiffs on July 31, 2011) for the Special Interrogatories; On July 31, 2011, I wrote

a four (4) page letter to Mr. Steele concerning some of the inadequacies of Plaintiffs' Responses

to Special Interrogatories that were delivered to my office on July 26, 2011. As part of that

letter, I personally drafted and included seven (7) verifications for each plaintiff (14 total) that I

requested be completed and that would accompany Plaintiffs' Responses to Special

Interrogatories. As of the date of this declaration, I have not received any signed verification;

c) any formal responses to the Request for Production of Documents;

d) any dated and signed signature pages or verifications (that I drafted and provided to

plaintiffs on July 31, 2011) related to the document production that plaintiffs' have in fact

served; On July 31, 2011, I wrote a four (4) page letter to Mr. Steele concerning the lack of a
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fonnal response to Defendant's Request for Production of Documents that was missing from the

documents that were delivered by Plaintiffs to my office on July 26,2011. As part of that letter,

I personally drafted and included seven (7) verifications for each plaintiff (14 total) that I

requested be completed and that would accompany Plaintiffs' Production of Documents as

delivered. As of the date of this declaration, I have not any signed verification; and

e) any agreement on a protective order despite my drafting of two separate protective

orders (as discussed below).

I anticipate that I'll receive these documents (items #b & d above) before the status

conference, but only after I have expended the time (and my clients have incurred the cost) to

prepare this declaration and file it with the court. I conservatively estimate that I have spent at

least ten (10) hours directly related to seeking plaintiffs' compliance with proper discovery

requests, appearance at meet and confer sessions and appearance at court hearings where

plaintiffs' compliance with outstanding discovery was the primary focus of the court hearing.

While the court's effort to encourage plaintiffs to communicate with me on these

matters has increased the communication between me, on the one hand, and between plaintiffs

legal liaison John Steele, on the other hand, plaintiffs continue to unilaterally file documents

with the court that either contain half-truths or documents (i.e., proposed orders) that I have not

been forwarded to me to provide me the opportunity to review, provide comment, and/or

suggest changes. In fact, as noted below, the proposed order for the bank records that plaintiffs'

filed with the court on August 11, 2011, is a revised fonn of an order that I drafted for their

input and to which they never responded. Yet, plaintiffs made certain to avoid mentioning this

point.

4. The Protective Order Issue. Plaintiffs' filings with the court on August 5,

2011, and August 12,2011, respectively, misrepresent our recent discussions on the matter in
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ProduceBank Records. Attached to and incorporated into this Declaration asExhibit B is a true

incorporated into this Declaration as Exhibit C is a true and correct copy of the draft Order

and copy of the revised Stipulated Protective Order for copies of the Wells Fargo Bank and JP

Morgan ChaseBank records only. Plaintiffs never provided any comments to me concerning

the text of this revised Stipulated Protective Order. I never received a letter from Plaintiffs

concerning the revised Stipulation. Plaintiffs never emailed or faxed their concernsto me about

that "We also intend to submit a signed Protective Order as it appearsas if Mr. Smith is not

being cooperative in keeping this casemoving along." As in the past,plaintiffs make these

statementsdespite the fact that they - contrary to their representationsin court - refuse to fax

me a copy of their version of the Stipulated Order or otherwise communicate with me. This is

the revised Stipulation. Nevertheless,on August 11,2011, Plaintiffs file a proposedOrder

along with a letter to the court in which they statethat they" ... have had no contact with Mr.

Smith regarding the filing of the court order or the Protective Order." The letter goeson to state

that they contain half-truths andtheir filings purposely omits key facts. Plaintiffs have

purposely refused to inform the court that:

a) In responseto their concernsabout the scopeof the initial Stipulated Protective Order

that I originally drafted, I drafted a secondProtective Order (in WORD format) for the bank

records only. Attached to and incorporated into this Declaration asExhibit A is a true and copy

of my email to John Steeleof August 5, 2011 attachedto which was the revised Stipulated

Protective Order for copies of the Wells Fargo Bank and JP Morgan ChaseBank records only

and the draft Order Directing Wells Fargo Bank, N.A., and J.P. Morgan Chase,Respectively, to
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26 aspectof plaintiffs' August 11,2011 filing that is even more disturbing. Attached to and
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Directing Wells Fargo Bank, N.A., and J.P. Morgan Chase,Respectively, to ProduceBank

conducted themselvesafter making statementsto the contrary while in court.

document and then they have the audacity to statethat they have had no contact with me

A quick comparison of the draft Order that I sentto Mr. Steeleon August 5, 2011, and

outside of court. I am disappointed with the plaintiffs in the manner in which they have

Plaintiffs' Depositionsand Lay WitnessDepositionConcerns. Attached to

I feel that further joint discussionswith plaintiffs will continue to be

7.

6.

plaintiffs of August 14,2011 in which I set forth the scheduling of plaintiffs' depositions and

and incorporated into this Declaration as Exhibit D is a true and correct copy of my letter to

circular pattern - general agreementwhile in court and disagreementand half-truths while

unproductive, costly to the defendants,of no real benefit to the court in the managementof this

case,and will causefurther delay. I feel that thesefurther discussionswill continue in the same

concerning the order for the bank records or the Stipulated Protective Order. Notably, among

other things, Plaintiffs have removed their respectiveobligation to bear their share of the costs

the version of the order that plaintiffs filed on August 11,2011, shows that plaintiffs merely

learnedof Plaintiffs' recent filings when I was alerted by the court clerk through the PACER

Records that I drafted and attachedto the John Steeleemail of August 5,2011. I have been

filing system.

2011. I have not received an email, letter or fax from plaintiffs or their legal liaison since

patiently waiting for plaintiffs' responseand comment to the proposed order since August 5,

August 4, 2011. Moreover, plaintiffs have stoppedserving documentson me altogether. I
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the lay witness depositions (by subpoena)that I intend to scheduleduring the month of

September,2011. I am legitimately concernedwith conducting and completing the depositions

in an orderly fashion and without interference and interruption.

As I the court is aware, plaintiffs have objected in advanceto their properly noticed

depositions. In previous filings with this court, plaintiffs have already claimed in advanceof the

deposition that I will be conducting them in bad faith. Given plaintiffs' past and present

conduct with respectto the outstanding discovery in this caseand their unilateral filings with the

court, I requestthat the court give advance,specific instruction to plaintiffs concerning their

conduct at the depositions scheduledin September,2011. I request this instruction so that I am

not required to suspendthe depositions due to the presenceof and/or interference by non­

attorney representatives,lay witnessesor other individuals who arenot permitted to be present

at or participate in the depositions. I requestthat the court addressthesematters at the Status

Conference.

8. Renewed Request for Relief from Joint Meet and Confer Requirements. I

renew my request to be relieved from any further joint meet and confer discussionswith

plaintiffs concerning outstanding discovery. My request is premised on the grounds that:

a) During the past severalmonths (at least since on or about June 6, 2011), Plaintiffs

have had accessto and have obtained legal advice and direction from at least one lawyer that I

am aware of: Mario Faust,Esq., a partner of SayarFausto LLP, a law firm located in Palo Alto,

California. When I personally spokewith Mr. Faustoon June 8, 2011, he informed me that he

was working with Plaintiffs explaining their discovery obligations to them and seeking to assist

them. Therefore, Plaintiffs know what is expectedof them and they should not be allowed to

indicate that they do not understandmatters that have been thoroughly discussedwith them at

my clients' expense;
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b) At the rate that this caseis moving and the fact that the Defendants are still struggling

obtain basic, party discovery upon which Defendantscan rely in the prosecution of this action,

Defendantswill be hard pressedto complete all discovery prior to the discovery cut-off, be in a

position to timely file discovery motions, if necessary,be in a position to fully participate in a

pending Settlement Conferencebefore the Honorable Donna M. Ryu, and be in a position to

file dispositive motions in this matter ascurrently scheduled;

c) Defendantsshould not be required to bearthe financial burden of the gamesmanship

employed by plaintiffs -- their unilateral filings, their failure tofully comply with the court's

discovery orders, and their overall conduct in this case;

d) The benefit of thesejoint conferenceshasbeenmarginal at best. Perhapshad motions

to compel beenheard early in this casewith monetary sanctions asan enforcement mechanism,

the bulk of thesebasic discovery matters (i.e., signed and verified discovery responses)could

have beenresolved.
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2011.

At the time of the StatusConference,this casewill celebrate its one (1) year

I request that thesematters be addressedat the StatusConferenceon September1,

19 II I declare under penalty of perjury under the laws of the Stateof California that the
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Antho~y V. $mith,LA W Ot'FfCE OF ANTHONY V. SMITH
Attorney for Defendants ERNEST BREDE, LUIS CONTRERAS
PAUL KOEHLER, LARRY LAVERDURE, DONALD SHOWERS
AARON LUCAS, STEVE MISTERFELD, ALAN SHUSTER,
RICHARD ASHE and DOE SDG:SSX
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